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INTRODUCTION

The qualified domestic trust (QDT) was introduced into the Internal Revenue Code (IRC) by the Technical and Miscellaneous Revenue
Act of 1988 (TAMRA). 2 In addition to creating the QDT, TAMRA
eliminated the automatic unlimited marital deduction with respect to
non-United States citizen spouses. The QDT provides foreign
spouses an opportunity to offset the burden created by the elimination
of the automatic unlimited marital deduction. The unlimited marital
deduction3 allows any amount of property to be transferred from one
spouse to the other, without having that amount reduce the unified
estate and gift tax credit of $192,800. 4 Prior to TAMRA, American
spouses and foreign spouses residing in the United States could benefit
from the unlimited marital deduction. 5 After TAMRA, American
spouses qualify automatically for this tax benefit while foreign spouses
6
must meet QDT prerequisites to qualify.
Although the QDT allows foreign spouses to take advantage of the
unlimited marital deduction, the QDT has some undesirable characteristics from the taxpayer's standpoint. Where only American spouses
are involved, trusts can be created for surviving spouses so that the
estate tax falls only on what corpus or principal remains in the trust
upon the death of the surviving spouse. Using the unlimited marital
deduction, funds can be transferred by the first decedent spouse to a
trust which benefits the surviving spouse. If the trust permits, trust
principal can be fully consumed by the surviving spouse leaving nothing
in the trust subject to estate tax at the death of the surviving spouse.
The QDT rules, on the other hand, impose an estate tax whenever

1. I.R.C. § 2056(d)(2), 2056A (1992).
2. TAMRA was enacted on November 11, 1988.
3. I.R.C. § 2056(a).
4. A tax credit of $192,800 is allowed to estates of U.S. citizens or non-U.S. citizen residents.
I.R.C. § 2010. A $192,800 credit is also allowed against the gift tax. I.R.C. § 2505. The estate
tax formula of I.R.C. § 2001 applies a unified credit, so the $192,800 credit is not doubled. The
unified credit translates to an exemption equivalent amount of $600,000. A decedent's taxable
estate would therefore have to exceed $600,000 before an estate tax would be due (assuming
the unified credit had not been reduced by prior taxable gifts).
TAMRA allowed the estates of nonresident non-U.S. citizens a unified credit of $13,000.
Technical and Miscellaneous Revenue Act of 1988, Pub. L. No. 100-647, § 5032(b)(1)((A)-(B),
102 Stat. 3342, 3669 (1988) (codified at I.R.C. § 2102(c)(1)). The gift tax on nonresident non-U.S.
citizens applies only to transfers of property in the U.S. I.R.C. § 2511(a).
5. Nonresident non-U.S. citizens could not benefit from the unlimited marital deduction.
6. I.R.C. § 2056(d)(1).
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there is a distribution of corpus from the trust. 7 As a result, an estate
tax must be paid on every dollar put into the QDT.
The tax on the QDT, though paid by the surviving spouse or the
surviving spouse's estate, is payable as if the distribution had been
included in the estate of the spouse who died first. s The tax is the
additional amount due at the marginal estate tax rate on the distribution, and further adjusted for prior QDT distributions. 9 The QDT rules
ensure not only that the entire corpus will eventually be taxed, but
also that the tax will be at the first decedent spouse's highest marginal
rate.10 Non-United States citizens, especially those residing in the
United States, now pay a potentially steep price for the watered-down
benefits of the unlimited marital deduction.
Dissatisfaction over the QDT and the underlying marital deduction
restrictions has been expressed by different foreign governments particularly Germany. The controversy has spilled over into the tax
treaty negotiation process, providing an insight into the international
dimension of the United States fiscal legislation process. The negative
reactions from overseas to the marital deduction restrictions have not
caused Congress to backtrack substantially, and in all probability the
QDT will occupy its place in the IRC for a considerable period. This
article will examine the international repercussions of the enactment
of the QDT, and study certain technical details of interest to estate
planning professionals who must deal with this legislative creation.
II.

ORIGINS OF THE QUALIFIED DOMESTIC TRUST AND THE
IMPACT ON UNITED STATES-GERMANY
TAX TREATY NEGOTIATIONS

A.

The Loophole

It was no secret to the United States Treasury and Congress that
non-United States citizen surviving spouses could completely escape
the United States estate tax by removing property situated in the
United States and establishing residence in some country other than

7. I.R.C. § 2056A(b)(1).
8. I.R.C. § 2056A(b)(2).
9.

Id.

10. See infra note 116 and examples in part IV.I. The estate tax rates begin at 18% for
estates not over $10,000, climb to a marginal rate of 37% between $500,000 and $750,000, and
reach a maximum 55% rate for estates over $3,000,000. I.R.C. § 2001(c)(1). The 55% rate will
drop to 50% beginning in 1993. I.R.C. § 2001(c)(2)(D). There is a phaseout of graduated rates
and the unified credit when estates exceed $10,000,000. I.R.C. § 2001(c)(3).
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the United States. This ability to avoid the United States tax was
seen as a loophole in the fiscal net. '
The proponents of closing the loophole could argue that in a situation where a United States citizen or resident is married to a resident
non-United States citizen, the couple form an economic unit and enjoy
the benefits of living in the United States. Both spouses would be
subject to tax on worldwide income,12 and in many cases, a significant
portion of the collective assets would be situated in the United States.
If, for example, a United States citizen spouse eventually predeceased
the resident non-United States citizen spouse, a United States estate
tax would be imposed on the decedent's gross estate.' 3 Any portion
of the decedent's gross estate could be transferred to the surviving
4
spouse free of estate tax because of the unlimited marital deduction.
Frequently, the surviving spouse, used to life in the United States,
would continue to live here. Upon the surviving spouse's death, the
IRS would tax the estate. 5
Prior to TAMRA, the non-United States citizen surviving spouse
could decide to leave the United States with all the assets passing
from the decedent spouse to the surviving spouse. The surviving
spouse could also sever most, or all, United States tax ties by no
longer being a United States resident and by having no assets situated
in the United States. If the first spouse to die had made a testamentary
provision for the transfer of most of the first spouse's gross estate to
the resident non-United States citizen surviving spouse in a way which
qualified for the marital deduction, the Treasury's estate tax revenues
would be greatly diminished upon the death of the first decedent
spouse. Treasury coffers would also receive nothing if the surviving
spouse left and cut all tax connections to the United States prior to
that spouse's death. 6 The TAMRA legislation, therefore, sealed off
an "escape route."

11.

See John Foley, Exotic Widows' Tax: New Estate Tax Rules for Alien Spouses, 2 TAX

NOTES INT'L (TAX ANALYSTS) 124 (1990).

12. I.R.C. §§ 1, 7701.
13. LR.C. § 2001. The gross estate would comprise the decedent's worldwide assets. I.R.C.
§ 2031(a).
14. I.R.C. § 2056(a).
15. I.R.C. §§ 2001, 2031(a).
16. A nonresident non-U.S. citizen is only taxed on that part of his or her gross estate
which is located in the U.S. at the time of death. I.R.C. § 2103. I.R.C. § 2104 provides some
guidance as to what property is considered situated in the U.S.
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B.

Path of Least Political Resistance

When TAMRA was still in Congress, the House version of the bill
eliminated the marital deduction for non-United States citizens in order
to offset the cost of an amendment allowing a one year income tax
deferment for farmers affected by drought.1 To soften the tax impact
on non-United States citizen spouses, the Senate added a provision
for qualified domestic trusts or QDTs.ls The tax burden placed on
non-United States citizen spouses was an answer to the loophole argument and was not likely to offend congressional constituents.19
C.

German Government Reaction

After QDT provisions under I.R.C. §§ 2056(d) and 2056A became
effective on November 10, 1988, the new United States-Germany Income Tax Treaty was signed 20 and came before the German Bundestag 2 for ratification. The German government's objection to the estate
tax burden placed by TAMRA on Germans residing in the United
States caused the ratification process to stall in the Bundestag Finance
Committee.? The German government felt that I.R.C. §§ 2056(d) and
2056A amounted to a statutory override of the nondiscrimination clause
of the United States-Germany Income Tax Treaty, which also applies
to the United States-Germany Estate and Gift Tax Treaty.23

17. See Foley, supra note 11, at 126. The estimated cost of the farm amendment was $58
million. Id.
18. Id. The QDT provisions were amended in conference. H.R. CONF. REP. No. 1104,
100th Cong., 2d Sess. 113-15 (1988).
19. There has been after-the-fact lobbying. For example, World Bank President Lewis T.
Preston asked U.S. Treasury Secretary Nicholas F. Brady to assist in obtaining estate tax
relief for the many foreign employees of the World Bank. The World Bank has a "safety net"
providing some reimbursement of estate taxes which have been paid by estates of World Bank
employees. World Bank PresidentAsks Treasury for Estate Tax Relief, 4 TAX NOTES INT'L
(TAx ANALYSTS) 133-34 (1992).
20. Convention Between the United States of America and the (Federal Republic of) Germany For the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect
to Taxes on Income and Capital and to Certain Other Taxes, Aug. 29, 1989, U.S.-Germany, 2
Tax Treaties (CCH) 3249.
21. The Bundestag is the Lower House of the German Parliament.
22. John Turro et al., Stalled U.S.-F.R.G. Treaty Gains Second Look in German Parliament, 47 TAx NOTES (TAx ANALYSTS) 1420 (1990).
23. U.S.-Germany Income Tax Treaty, supra note 20, art. 24; Convention Between the
United States of America and the (Federal Republic of) Germany for the Avoidance of Double
Taxation with respect to Taxes on Estates, Inheritances, and Gifts, June 27, 1986, U.S.-Germany,
2 Tax Treaties (CCH) 3259.
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At a June 14, 1990 hearing of the Senate Foreign Relations Committee, a representative of the United States Chamber of Commerce
expressed concern about possible retaliation as a result of congressional overrides of treaties. Senator Paul S. Sarbanes responded by
saying that treaty partners knew "full well that treaty overrides occur
and should be anticipated. '" These comments did not sit well with
Hans H. Gattermann, Chairperson of the Bundestag Finance Committee. He wrote an icy opinion in Tax Notes International, terming
treaty overrides a "serious act in contravention of a carefully balanced
system of international taxation, a system necessary to ensure the
predictability of the tax incidence on international trade and invest25
ment.
D.

German Treaty Protocol Discussions

Despite discontent over the QDT and its impact on the United
States-Germany Estate and Gift Tax Treaty, the United States Treasury and the German Finance Ministry agreed to continue discussions.
In the meantime, the Bundestag ratified the Income Tax Treaty on
October 12, 1990.26
One of the main items discussed by the United States Treasury
and the German Finance Ministry was a United States proposal to
resolve the marital deduction controversy by means of a protocol to
the United States-Germany Estate and Gift Tax Treaty. 27 The protocol
would provide an additional credit above the present $600,000 unified
credit exemption equivalent. 8 At first, the German Finance Ministry

24.

John Turro et al., supra note 22; John Turro, U.S. Treaty Partners Are on Notice

About Overrides, Senator Warns, 2 TAx NOTES INT'L (TAx ANALYSTS) 687 (1990).
25. Hans H. Gatterman, U.S. Tax Treaty Overrides Are Unacceptable, 2 TAX NOTES INT'L
(TAX ANALYSTS) 1238, 1310 (1990). Mr. Gattermann also complained that the QDT was administratively costly and discriminated against foreign spouses. Id. at 1311; see infra notes 55-60 and
accompanying text.
26. John Turro, German Parliament Approves U.S.-F.R.G. Tax Treaty, 2 TAX NOTES
INT'L (TAx ANALYSTS) 1121 (1990). The treaty was ratified by the U.S. Senate by a vote of
99-0 on Sept. 18, 1990. After the Bundestag had ratified the treaty, the German President
Richard von Weizaecker delayed signing the treaty until early 1991. John Turro, International
Taxation in 1990: While Congress Brooded, Treasury Tried Diplomacy, 3 TAX NOTES INT'L
(TAX ANALYSTS) 134 (1991). The formal exchange of instruments was then delayed pending
further talks between the two governments. Mary Gail Timberlake, U.S. Treasury Department
Says Germany Is Delaying Income Tax Treaty for Estate Tax Deal, Germany Blames U.S.,
3 TAX NOTES INT'L (TAx ANALYSTS) 375 (1991).
27. See Timberlake, supra note 26.
28. The additional credit would be aimed at assisting those German surviving spouses whose
wealth inherited from the first decedent spouse exceeds $600,000, but is not so far in excess of
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favored the proposal, but then continued to insist that the TAMRA
marital deduction restrictions were discriminatory.- The United States
Treasury in turn informed its German counterpart in March 1991 that
Germany's tax and marital property law discriminated against United
States citizens residing in Germany3 °
Despite continuing differences of opinion, the instruments of ratification to the United States-Germany Income Tax Treaty were exchanged on August 21, 1991. 3' Discussions of the protocol to the United
States-Germany Estate and Gift Tax Treaty, however, have not ended.
Another round of talks took place in April, 1992.32
E.

Other Complaints

Germany has not been alone in complaining about the QDT and
TAMRA's impact on the marital deduction. Canada, France, Italy and
several other countries have all asked for relief from this estate legislation.3 The United States Treasury has entered negotiations with
Canada, France and Italy, as well as Germany.- The French have
been offered a compromise similar to the one proposed to the Germans,
3
i.e., a treaty protocol which would provide supplementary credits. 5

the unified credit equivalent so as to make the significant administrative costs of a QDT relatively
minor. See Timberlake, supra note 26, at 376. The protocol proposal also would provide a
$600,000 credit for pensions. See John Turro, Update of U.S. Treaty Developments, 3 TAX
NOTES INT'L (TAX ANALYSTS) 1175 (1991).
29. See Timberlake, supra note 26, at 376.
30. In addition, the U.S. Treasury accused the German Foreign Ministry of using the estate
tax treaty controversy as leverage in negotiating a solution to the issue of how the U.S.-Germany
Income Tax Treaty should apply to the five new states (Laender)of the former German Democratic Republic. A German official attributed any linkage of the estate and gift tax treaty issues
as due to "political pressure from influential people outside the German Administration." The
official, with a diplomatic touch, added: "We, the tax technicians in Administration, have recommended against linkage." See Timberlake, supra note 26, at 375-76.
31. 1990 U.S.-Germany Tax Treaty Finally Ratified, Instruments Exchanged, 3 TAX
NOTES INT'L (TAX ANALYSTS)

950 (1991).

Kathleen Matthews, IRS Officials Update Practitioners, 4 TAX NOTES INT'L (TAX
ANALYSTS) 166 (1992). The German government is considering proposals offered by the U.S.
Treasury. John Turro, Tax Treaty Update: Successor to Morrisson Will Inherit Full Slate, 55
TAX NOTES (TAX ANALYSTS) 1158 (1992).
33. Informal conversations with U.S. Treasury Department representatives (Feb. & Nov.
1992).
34. See Matthews, supra note 32.
35. See Turro, supra note 28.
32.
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THE QUALIFIED DOMESTIC TRUST AND TAX TREATIES

A.

CongressionalAmbivalence Towards Tax Treaties

The United States Constitution states that treaties are the "Supreme Law of the Land. 36 Statutes and treaties are placed on an
equal level 37 so if a statute is enacted after a treaty comes into force,
the statute takes precedence. Before ruling that statutes supersede
treaty provisions, however, courts look for a clear indication that
Congress intends the statute to take precedence.3
Congress has mixed feelings about treaties, and sometimes sees
them as circumventing tax policy, especially when statutes and treaties
conflict 9 Treaties can also be viewed with misgiving because they
are negotiated by the Executive Branch. The Constitution places the
House of Representatives in the primary role as the source of tax
legislation, yet only the Senate through "advice and consent" powers
can approve a treaty negotiated by the United States Treasury.40 A
"political tug-of-war"41 between Treasury and Congress can ensue.
B.

Treaty Overrides

In recent years Congress has been active in reexamining the relationship between the IRC and tax treaties. The House proposed
legislation in 1987 and 1988 that would create a blanket override of
tax treaty provisions that conflict with the Tax Reform Act of 1986.42
The Treasury strongly opposed the override measures particularly
because of the negative effects they would have on subsequent treaty
negotiations.4

36.

U.S. CONST. art. VI, cl.2.

37.
38.

Reid v. Covert, 354 U.S. 1 (1957).
Cook v. United States, 288 U.S. 102, 120 (1933); see

LOKKEN, FEDERAL TAXATION OF INCOME, ESTATES

39.

BORIS I. BITTKER & LAWRENCE
& GIFTS 66.2.11 (1991 ed.).

See, e.g., M.L. Dionne, Branch Profits Tax and Treaty Override Problem May Be

Resolved, White Paper on Treaty Policy Underway, 39 TAX NOTES (TAX ANALYSTS) 799 (1988)

(concerning treaty overrides).
40. See BITTKER & LOKKEN, supra note 38.
41. Kathleen Matthews, Treaty Overrides: The View from Congress, 39 TAX NOTES (TAX
ANALYSTS) 422-25 (1988).
42. Id. at 423. The Technical Corrections Act of 1987, as passed, omitted the override
provision.

43. Dionne, supra note 39; Ellin Rosenthal, Treasury Opposes Proposed Limits on Dividends
Received Deduction and Completed Contract Method, 40 TAX NOTES (TAX ANALYSTS) 225

(1988).
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Congressional debate in 1988 also involved I.R.C. § 7852(d), which
provided that federal tax laws would not apply if in conflict with any
treaties in effect as of August 16, 1954. The House sought to clarify
44
that § 7852(d) only applied to treaties in effect as of August 16, 1954.
The Senate agreed with the House with regard to § 7852(d). The
Senate also added a rule of construction stating that in determining
the relationship between treaties and statutes, neither the treaty nor
45
the statute will have preferential status.
In the end, the treaty override provision was also dropped from
the 1988 legislation, but Congress had firmly indicated that tax treaties
were not to be given special treatment.4 6 Congress amended not only
I.R.C. § 7852(d), but also I.R.C. § 894, a related Code provision. The
prior § 894 had stated that if a treaty so required, income was not to
be included in gross income and therefore was exempt from tax. The
new § 894, which relates back to the Tax Reform Act of 1986, states
that the IRC provisions shall be applied to any taxpayer with "due
47
regard" paid to any applicable United States treaty.
C.

Treaty Marital Deduction

The estate tax treaties which the United States has with Germany,
France, the United Kingdom, Denmark, Netherlands, and Sweden
have provisions which allow for a marital deduction.48 The effect of

44. Kathleen Matthews, Treaty Encouraged by Finance Treaty Override Substitute, 40
TAX NOTES (TAx ANALYSTS) 662 (1988).
45. Pub. L. No. 100-647, § 1012(aa)(1)(A), 102 Stat. 3531 (codified at I.R.C. § 7852(d)(1)).
The Senate made clear in its report that overrides would be necessary in cases where Congress
changed tax policy. One reason given was that a new statute is an expression of sovereign will.
Another reason was that a treaty partner would otherwise be slow to renegotiate where the
treaty afforded an unbargained-for benefit in relation to the changed statute. S. REP. No. 445,
100th Cong., 2d Sess. 381 (1988), at 376-79; see BITTKER & LOKKEN, supra note 38.
46. Leonard B. Terr, then International Tax Counsel for the U.S. Treasury, agreed with
the Senate Finance Committee that a statute's legislative history need not specifically state
that a treaty override is intended in order for an override to be effective. Mr. Terr also
questioned the validity of Revenue Ruling 80-223, which discussed the need for explicit reference
to an override within the legislative history. Matthews, supra note 44, at 664.
47. In 1988, Congress also enacted I.R.C. § 6114, which obliges every taxpayer who takes
the position that a treaty controls over a federal tax law to make such a disclosure on his tax
return. Congress put teeth into the requirement by enacting I.R.C. § 6712. This code section
imposes a $1,000 penalty ($10,000 for a corporation) for failure to make the proper disclosure.
48. Convention for the Avoidance of Double Taxation and Prevention of Fiscal Evasion
with respect to Taxes on Estates, art. 9(2), Apr. 27, 1983, U.S.-Denmark, T.I.A.S. No. 11,098;
Convention for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with
Respect to Taxes on Estates, Inheritances and Gifts, art. 11(3), Nov. 24, 1978, U.S.-France,
T.I.A.S. No. 9812; Convention for the Avoidance of Double Taxation with Respect to Estates,
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the TAMRA legislation was to supersede any treaties; including treaty
provisions concerning the marital deduction. In 1989, Congress modified its position with respect to the marital deduction by granting a
three-year grace period during which nonresident non-United States
citizens could take advantage of treaty marital deduction provisions,
even though in conflict with the QDT legislation. 4 9 For example, if a
United States citizen is a resident of Germany and married to a German
citizen who is not a United States resident, property passing from
the United States citizen's estate to the German surviving spouse
would be able to receive estate tax benefits from the United StatesGermany Estate Tax Treaty to the extent that the treaty contravened
the restrictions under I.R.C. §§ 2056 and 2056A.- ° If the United States
citizen spouse were to die after the expiration of the three-year grace
period (December 19, 1992), the German surviving spouse would only
be able to receive the benefit of the unlimited marital deduction if a
QDT were employed. 5, In this case the treaty would be overridden.
Before TAMRA, the IRC did not provide a mechanism for nonresident non-United States citizen spouses to reduce their taxable estate
using a marital deduction. TAMRA made the marital deduction available to all non-United States citizen spouses if the QDT format was
followed. 52 If a non-United States citizen is a resident of a foreign

art. 10(4), June 27, 1986, U.S.-Germany, T.I.A.S. No. 11,082; Convention for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Estates and
Inheritances with Protocol, art. 10(1), July 15, 1969, U.S.-Netherlands, T.I.A.S., No. 7061;
Convention for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with
Respect to Taxes on Estates, Inheritances and Gifts, art. 8(8)-(9), June 13, 1983, U.S.-Sweden,
T.I.A.S. No. 10,826; Convention for the Avoidance of Double Taxation and the Prevention of
Fiscal Evasion with Respect to Taxes on Deceased Persons and or Gifts, art. 8(1)-(3), Oct. 19,
1978, U.S.-U.K., T.I.A.S. No. 9580. Note that the U.S. has estate and gift tax treaties with
each of the above countries except the Netherlands, with which there is only an estate tax treaty.
49. Revenue Reconciliation Act of 1989 (RRA 1989), Pub. L. No. 101-239, § 7815(d)(14),
103 Stat. 2301, 2415 (1989); see also STAFF OF JOINT COMM. ON TAXATION, 101ST CONG., 2d
SESS., ADDITIONAL TECHNICAL CORRECTIONS (JCX-50-89) (Comm. Print 1989); STAFF OF
JOINT

COMM.

ON

TAXATION,

101ST

CONG.,

2d SESS.,

DESCRIPTION OF

TECHNICAL

CORRECTIONS PROPOSED TO THE TECHNICAL AND MISCELLANEOUS REVENUE ACT OF

1988

(JCX-56-89) (Comm. Print 1989). The three year grace period began with the date of enactment
(Dec. 19, 1989) of RRA 1989.
50. In this example, article 10(4) of the U.S.-Germany Estate and Gift Tax Treaty would,
in general terms, result in only 50% of U.S. real and business property (other than community
property) passing from the decedent U.S. spouse to the German spouse being taxed by the IRS.
51. This assumes that the treaty is left unchanged. However, as discussed earlier, a protocol
is now being negotiated whereby certain additional credits would be allowed.
52. TAMRA also added 3 to I.R.C. § 2106(a), which provides that the taxable estate of a
nonresident non-U.S. citizen shall not include property situated in the U.S. at the time of death
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treaty country however, the marital deduction for property passing
from that individual is allowed only to the extent permitted by treaty.
The citizenship of the other spouse is irrelevant.
D.

Nondiscrimination Clauses

Tax treaties typically have nondiscrimination provisions. The nondiscrimination wording can vary from treaty to treaty, but the general
thrust of the provision is that citizens of a treaty country should not
have a higher tax burden in the other treaty country than do the
citizens of that country who are in like circumstances.M
The German Finance Ministry has taken a position during the
current treaty protocol discussions with the United States Treasury
that the nondiscrimination 55 clause has been violated as a result of the
enactment of I.R.C. §§ 2056 and 2056A.- The United States Treasury
disagrees, 5 7 maintaining that the treaty nondiscrimination clause is not
applicable to this issue. The Treasury argues that a surviving German
spouse domiciled in the United States is not facing discrimination
because the taxpayer is not the surviving spouse, but rather the decedent spouse's estate.s From a United States estate tax standpoint,
there is no discrimination because the estates are being treated the
same. 59 For example, if the surviving spouse were a United States

and which qualifies for the QDT. In 1989, Congress clarified the status of nonresidents by
changing the heading for § 2106(a)(3) from "Marital Deduction Allowed When Spouse is Citizen"
to "Marital Deduction." Pub. L. No. 101-239, § 7815(d)(3), 103 Stat. 2415.
53. Pub. L. No. 101-239, § 7815(d)(14), 103 Stat. 2418; see Revenue Reconciliation Act of
1989 (CCH) 11,055 (House and Conference Committee Report excerpts concerning the effect
on treaties of the repeal of the marital deduction for non-U.S. citizen spouses).
54. See TREASURY DEPT'S MODEL ESTATE AND GIFT TAX TREATY OF Nov. 20, 1980,
art. 10(1), 1 Tax Treaties (CCH) 209.
55. The U.S.-Germany Estate and Gift Tax Treaty does not have a nondiscrimination clause,
but article 24 of the new U.S.-Germany Income Tax Treaty makes its nondiscrimination provisions applicable to all taxes. Nonresidents as well as residents are covered. However, the
Technical Explanation to article 24 points out that the Treaty Protocol's 22 does not obligate
the U.S. to tax a nonresident U.S. citizen and a nonresident German national in the same
manner. The reason is that the U.S. citizen is always taxable on worldwide income, whereas
the nonresident German national usually is subject to a U.S. estate tax only on property with
a tax situs in the United States. U.S.-Germany Income Tax Treaty, supra note 20, art. 24.
56. See Timberlake, supra note 26, at 376.
57. Id.
58. The U.S. federal estate tax is a tax on the transfer of the decedent's estate. I.R.C. §
2001. The taxpayer is the estate, not the beneficiaries of the estate.
59. Informal conversations with U.S. Treasury Department representatives (Feb. & Nov.
1992).
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citizen, the estate of the decedent German spouse who was domiciled
in the United States would be entitled to the unlimited marital deduction.6
IV.

THE QUALIFIED DOMESTIC TRUST

A.

Definition

Section 2056A defines the QDT as any trust meeting four conditions. First, the trust instrument must require that at least one trustee
be a United States citizen or a United States corporation (e.g., a
bank). 6 1 The 1988 TAMRA legislation had required all trustees be
United States citizens or domestic corporations, but the law was
changed the following year to provide more flexibility. 62 Second, no
distribution of trust principal may be made unless the trust instrument
gives the United States trustee the right to withhold the appropriate
amount of tax on taxable distributions.6 Third, the trust must meet
requirements set forth in Treasury regulations to be issued.- Fourth,
the executor or personal representative of the decedent's estate must
make a QDT election65 on the estate tax return.r Once made, the
67
election is irrevocable.
60. The treaty nondiscrimination clause allows a differentiation in tax burdens if, for example, a German in the U.S. is not in the "same circumstances" as the U.S. citizen in the United
States. U.S.-Germany Income Tax Treaty, supra note 23, art. 24(1).
61. I.R.C. § 2056A(a)(1)(A).
62. Pub. L. No. 101-239, § 7815(d)(7)(A)(i)-(ii), 103 Stat. 2415. This change was important
for Canadians who wanted to establish a QDT, but who also wanted deferral of the Canadian
"deemed disposition" tax, which is incurred at death. For there to be a deferral of the deemed
disposition tax, the trust must be considered a Canadian resident. If the majority of the trustees
reside in Canada and only one trustee is a U.S. person, the residency requirement is likely to
be met. Nathan Boidman, Cross-Border Commentary, 2 TAX NOTES INT'L (TAx ANALYSTS)
578, 582 (1990); see also infra note 122.
63. I.R.C. § 2056A(a)(1)(B). The present wording is more flexible than in the original
legislation, which required approval by the U.S. trustee before any distribution of principal or
income could be made. Each trustee of the QDT is personally liable for payment of the tax.
I.R.C. § 2056A(b)(6). The trustee can request a discharge from personal liability pursuant to
I.R.C. § 2204. Section 2204(b) does not apply to fiduciaries of estates of nonresident decedents.
64. The U.S. Treasury has indicated that the likelihood of regulations being issued soon is
small.
65. I.R.C. § 2056A(a)(3).
66. The QDT tax is due on the 15th day of the fourth month following the calendar year
in which the taxable event occurred. I.R.C. § 2056A(b)(5). However, if a distribution from the
QDT takes place in a year in which the decedent dies, the tax is to be paid no later than the
due date of the estate tax return. If an early distribution (i.e., prior to the death of the surviving
spouse) is made, the transfer from the QDT is treated as a gift, and the tax paid is considered
to be a gift tax. I.R.C. § 2056A(b)(13).
67. I.R.C. § 2056A(d). Also, the election cannot be made if the return is filed more than
one year after the estate tax return is due.
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B.

Formation of the Qualified Domestic Trust

In anticipation of the unavailability of the marital deduction to the
foreign surviving spouse, a QDT can be established by the first spouse
prior to death.6 As long as a judicial proceeding has begun on or
before the due date of the estate tax return, an existing or testamentary trust can be changed by a court ruling into a QDT after the first
spouse has passed away. 69 In addition, a QDT can be created after
the death of the first spouse either by the surviving spouse or by the
executor of the first spouse's estate. If any of the decedent's probate
or nonprobate property passes to the surviving spouse, in order to
qualify for the deduction the property must be transferred into the
QDT 70 before the estate tax return is due. 71 Property passing from
the decedent to the surviving spouse may also be irrevocably assigned
to the QDT, however, even though assignment may take place after
the filing date for the estate tax return. 7 2
C.

The Marital Deduction

The marital deduction permits the value of property, including
money, passing from a decedent spouse to a surviving spouse to be
68. The spouse establishing the trust can be a U.S. citizen, a resident non-U.S. citizen, or
a nonresident non-U.S. citizen. The threshold questions are whether the surviving spouse is a
non-U.S. citizen and whether there are assets in .the U.S. which will be subjected to estate tax.
69. I.R.C. § 2056(d)(5)(A)(ii); see Priv. Ltr. Rul. 90-18-015 (Jan. 31, 1990)(will of decedent
resident non-U.S. citizen husband devising one-half of residuary estate to resident non-U.S.
citizen wife reformed to create testamentary trust qualifying for the material deduction). The
judicial proceeding tolls the statute of limitations for assessing any deficiency until one year
after the proceedings have concluded. I.R.C. § 2056(d)(5)(B).
70. I.R.C. § 2056(d)(2)(B)(i). The Revenue Reconciliation Act of 1989 expanded I.R.C. §
2056(d)(2)(B) so that any property passing from the decedent to the surviving spouse could be
transferred to the QDT within the appropriate time period. Pub. L. No. 101-239, § 7815(d)(4)(A),
103 Stat. 2415. TAMRA was more restrictive, permitting only nonprobate property passing to
the surviving spouse to be placed in the QDT after the death of the first spouse. See Phillip S.
Magaram & Susan Abraham, Transfers to Non-U.S. Citizen Spouses Significantly Affected by
RRA 1989, 72 J. TAX'N 268-69 (1990).
71. The period allowed for filing an estate tax return, excluding any extensions, is nine
months from the date of death. I.R.C. § 6075(a). If an IRS audit results in certain assets being
reclassified as having a U.S. situs, and the audit results are not made known to the taxpayer
until more than nine months have passed, then the marital deduction for such recharacterized
assets is potentially lost. Tax practitioners have brought this problem to the attention of the
Treasury officials drafting the QDT regulations. Michael Rosenberg, Estate and Gift Taxation
of Nonresident Aliens in the United States, Address at The Florida Bar/FICPA Ninth Annual
Int'l Tax Conference 6.45-.46 (Jan. 1991) (materials on file with The Florida Bar).
72. I.R.C. § 2056(d)(2)(B)(ii). The lack of a deadline in such cases is designed in part to
alleviate problems arising from delays in the probate process. The funding flexibility was added
to § 2056(d)(2)(b) in 1989. Magaram & Abraham, supra note 70, at 269.
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deducted from the decedent's gross estate in order to arrive at the
taxable estate.73 There is no monetary value ceiling to the deduction. 74
The QDT structure by itself, however, does not guarantee availability
The terminable interest rule of
of the unlimited marital deduction.
75
I.R.C. § 2056 must also be met.
D.

Terminable Interest Rule

The terminable interest rule prohibits the marital deduction if: 1)
upon the passage of time, or upon the occurrence or non-occurrence
of some contingency or event, the property interest passing to the
surviving spouse terminates or fails; 2) the interest then passes for
less than full consideration to someone other than the surviving spouse
or that spouse's estate; and 3) after the surviving spouse's interest
terminates or fails, the person receiving it may possess or enjoy any
part of the property interest.76 A classic example of the rule's application is a devise of property to a spouse with the remainder going,
upon that spouse's death, to the children or their estates. The surviving
spouse's death qualifies as an "occurrence of an event" under the
terminable interest rule. The property then passes to the children,
who have the right to possess and enjoy it. 77 The marital deduction
could not be used in such a case. If, however, the assets in a decedent
spouse's estate are transferred by will into an "estate trust" with
income to the surviving spouse for such spouse's life and the remainder
to that spouse's estate, then the terminable interest rule is not violated. 78 To the extent trust corpus is not consumed during the life of
the surviving spouse, it becomes part of the survivor's estate at death
and is subject to estate tax.
The terminable interest rule does block use of the marital deduction
in a significant number of situations, so Congress has inserted in

73. I.R.C. § 2056(a).
74. A similar unlimited deduction exists in the gift tax area. I.R.C. § 2523.
75. See I.R.C. § 2056(d)(1)(A) in conjunction with § 2056(a) ["except as limited by subsection
(b)"]. The rule applies in equal measure to U.S. and non-U.S. citizens. See also Magaram &
Abraham, supra note 70, at 267.
76. I.R.C. § 2056(b)(1).
77. The reason behind the terminable interest rule is the traditional goal of the IRS to tax
property in an estate when it is transferred or passes to someone other than the surviving
spouse. See RICHARD B. STEPHENS ET AL., FEDERAL ESTATE AND GIFT TAXATION 5.06[7]
(6th ed. 1991).
78. Without violating the terminable interest rule, the estate trust could also provide that
the trustee has absolute discretion to accumulate income, so that the accumulated income and
corpus pass to the surviving spouse's estate. Rev. Rul. 68-554, 1968-2 CB 412; see STEPHENS
ET AL., supra note 77, 5.06[7(b)].
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I.R.C. § 2056(b) a number of exceptions. These exceptions include 79a
life estate with a power of appointment in the surviving spouse,
qualified terminable interest property (QTIP)80 and charitable remainder trusts."'
E.

Forms Which the Qualified Domestic Trust Can Take

The QDT can be structured in a variety of ways. The statutory
exceptions to the terminable interest rule provide some planning devices . 2 For example, a QDT can be a general power of appointment
trust which provides for income to be paid at least annually to the
foreign spouse for life. 3 The surviving spouse must have the sole
power to appoint the entire interest, or a specific portion thereof, to
the surviving spouse or to the spouse's estate. 4
The qualified terminable interest property (QTIP) can also be used
in a QDT. 5 This exception to the terminable interest rule is well-suited
for situations in which the decedent spouse has planned for the surviving spouse to be entitled to all the trust income during life, but upon
the survivor's death, the corpus is to go to the trust recipients such
as the children of a prior marriage. 6 Existing QTIPs can be amended
with relative ease to take on a QDT coloration.87 Sometimes disclaim-

79. I.R.C. § 2056(b)(5).
80. I.R.C. § 2056(b)(7).
81. I.R.C. § 2056(b)(8).
82. Stephan R. Leimberg & Ted Kurlowicz, Liquidity Planning Considerationsfor the
Resident Alien - Part I, J. AM. Soc'Y OF CLU & CHFC, Nov. 1990, at 58, 59.
83. I.R.C. § 2056(b)(5).
84. Id.
85. I.R.C. § 2056(b)(7). A QTIP is property which passes from the decedent in which the
surviving spouse has a qualifying income interest for life, and to which an irrevocable election
applies. I.R.C. § 2056(b)(7)(B)(i), (v). A surviving spouse has a qualifying income interest for
life if such spouse is entitled to all the income from the property, payable at least annually. No
other person may have a power to appoint any part of the property to anyone other than the
surviving spouse, unless the power is exercisable only at or after the death of such spouse.
I.R.C. § 2056(b)(7)(B)(ii).
If the first decedent spouse's estate includes an annuity to which only the surviving spouse
has the right to receive payments before the death of such spouse, then the surviving spouse
is considered to have a qualifying income interest for life. The executor is treated as having
made a QTIP election unless the executor elects otherwise on the estate tax return. I.R.C. §
2056(b)(7)(C).
86. See STEPHENS ET AL., supra note 77, 5.06[8(d)].
87. See David S. Zimble, Marital Deductions for Transfers to Spouses Who Are Not U.S.
Citizens, 42 TAX NOTES (TAx ANALYSTS) 618 (1989). Note that the executor must make both
the QTIP and the QDT elections on the estate tax return. Priv. Ltr. Rul. 90-32-014 (May 11,
1990).
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ers88 can be used to change the effect of a trust, and allow it to pass
89
inspection under QDT and QTIP standards.

The QTIP can be structured so that the QTIP corpus may be
invaded for the benefit of an American surviving spouse. Invasions of
QTIP corpus are not subject to estate tax, whereas invasions of QDT
corpus are. What remains in the QTIP at the death of the American
surviving spouse is included in the surviving spouse's estate. The
ability to invade QTIP corpus without triggering an estate tax is
therefore a significant advantage over the restrictive QDT provisions
applicable to foreign surviving spouses9
Another exception to the terminable interest rule provides that if
the surviving spouse is the only noncharitable beneficiary of a charitable remainder annuity trust, 91 or a charitable remainder unitrust,92
the marital deduction is allowed. 93 When the surviving spouse dies,
the estate may take a charitable deduction.M A QDT may take the
shape of a charitable remainder annuity or unitrust, 95 and the foreign
surviving spouse's estate is entitled to a charitable deduction.9

88. I.R.C. § 2518.
89. An example is Priv. Ltr. Rul. 91-48-021 (May 26, 1991): D, a U.S. citizen, died and
left Y, a Canadian citizen, as the surviving spouse. D's will bequeathed property to Y and D's
children to hold in trust. According to the trust, 75% of the income was to be paid to Y for
life, and 25% to the children. On Y's death, the trust corpus would pass to the children. The
children properly executed disclaimers of the 25% income interest, thereby allowing the trust
to qualify as a QTIP, I.R.C. § 2056(b)(7)(B)(ii)(I), and also as a QDT. The marital deduction
was allowed.
90. Henry S. Ziegler, Practical Planningfor the Non-Citizen Spouse, TR. & EST., July
1990, at 32, 38-45. Where a U.S. citizen surviving spouse receives assets in a marital deduction
transfer and consumes those assets, then estate tax is avoided on those assets with respect to
the estates of both the first decedent spouse and the surviving spouse. See Leimberg & Kurlowicz,
supra note 82, at 66.
91. A charitable remainder annuity trust pays a sum certain which is not less than 5% of
the initial value of the trust property no less frequently than on an annual basis over a period
not to exceed 20 years, and the remainder is to be transferred to a charitable organization.
I.R.C. § 664(d)(1).
92. A charitable remainder unitrust is similar to the annuity trust, except that a fixed
percentage of 5% or more of the trust property, valued annually, is paid at least annually for
up to 20 years. The remainder is to be transferred to a charitable organization. I.R.C. § 664(d)(2).
93. I.R.C. § 2056(b)(8).
94. I.R.C. § 2055(e)(2)(A).
95. The 1989 amendments to the QDT legislation permit income distributions from the QDT
to be paid entirely to the surviving spouse. I.R.C. § 2056A(a)(1)(B). Without this amendment,
a prerequisite of the charitable remainder annuity or unitrust could not be met. Stephan R.
Leimberg & Ted Kurlowicz, Liquidity Planning Considerationsfor the Resident Alien - Part
II J. AM. SoC'Y OF CLU & CHFC, Jan. 1991, at 44, 48.
96. In 1989, Congress added I.R.C. § 2056A(b)(10)(A). Pub. L. No. 101-239, § 7815(d)(9),
103 Stat. 2416. This provision allows the I.R.C. § 2055 charitable deduction to be taken with
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In addition to the terminable interest rule exceptions discussed
above, the QDT also can be an estate trust. An example is a 1991
private letter ruling97 regarding a man who remarried, executed a will
and died within a week of executing the will. The man's wife and
children from the former marriage challenged the will. A settlement
was reached in which the foreign surviving spouse established a QDT
funded with a portion of the decedent's pension-related assets. On the
death of the surviving spouse the QDT would terminate and the trust
corpus, after the estate tax, would be distributed to her estate.
Property can pass directly from the first decedent spouse's will to
a QDT. 9s Probate or nonprobate9 property can also pass to the surviving spouse and qualify for the marital deduction if: 1) the property is
transferred to the QDT before the estate tax return of the first decedent spouse is due or 2) the property is irrevocably assigned to the
QDT. 10
F.

Distributionsfrom the Qualified Domestic Trust

Distributions of income from the QDT are not subject to tax.10 '
The surviving spouse has estate tax-free enjoyment of the "fruit" from
the QDT "tree." A distribution of the "tree," the trust corpus, will
give rise to estate tax.'0
While the difference between an orange and an orange tree is
obvious, the distinction between tax fruit and tax trees can sometimes
be blurred. TAMRA defined income (i.e., the fruit) as having the
same meaning as provided in I.R.C. § 643(b), an important Code
section for estate and trust tax accounting.'0 3 Section 643(b) allows
the trust instrument and local law to determine what is income.' °"
respect to the surviving spouse's gross estate. This amendment made inapplicable a statement
by the U.S. Treasury in Priv. Ltr. Rul. 89-42-056 that I.R.C. § 2056 does not allow a deduction
for transfers from a QDT to a charitable organization upon the death of the surviving spouse.
97. Priv. Ltr. Rul. 91-09-021 (Nov. 30, 1990).
98. I.R.C. § 2056(d)(2)(A).
99. Priv. Ltr. Rul. 89-52-005 (Sept. 20, 1989) (A surviving wife may transfer trust property
which passed to her outside her husband's probate estate to a QDT created after the husband's
death, if the transfer is completed before the estate tax return is due.). This letter ruling was
issued under the TAMRA version of I.R.C. § 2056(d)(2)(B), which only allowed nonprobate
property to be transferred to the QDT after the decedent's death. Nevertheless, Priv. Ltr.
Rul. 89-52-005 is not obsolete.
100. I.R.C. § 2056(d)(2)(B); see supra part IV.B.
101. I.R.C. § 2056A(b)(3)(A).
102. I.R.C. § 2056A(b)(1).
103. I.R.C. § 2056A(c)(2).
104. For example, Florida, which has adopted the Uniform Principal and Income Act, does
define income, see FLA. STAT. § 738.03(1) (1991), but defers to trust instrument instructions as
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Congress soon realized that drafters of trusts had a strong incentive
to mold the definition of income to include many items with characteristics of capital gains, thereby reducing the exposure to a QDT tax
which falls on distribution of corpus or principal, not income.5 The
Revenue Reconciliation Act of 1989 amended the definition of income
to give the United States Treasury authority to develop regulations
curbing such abuse.G.

Hardship Exemption

The QDT provisions do give some relief to surviving spouses in
financial need. A distribution of corpus from the QDT does not give
rise to a tax if the surviving spouse can establish "hardship.' 10 7 Perhaps
the future regulations'08 will shed light on the definition of hardship.-"
Where total family wealth is less than the unified credit exemption
equivalent of $600,000 for resident non-United States citizens, the
hardship exemption may play a particularly important role.11 °
H.

Computing the Tax

Prior to the death of the surviving spouse, any distribution from
a QDT that is not income or due to hardship will be subjected to
estate tax." 1 An estate tax is also imposed on the value of property
remaining in a QDT upon the death of the surviving spouse.1 2 If the

to what is to be considered income and principal, see FLA. STAT. § 738.03(3) (1991). The Trust
instrument can also determine allocation of receipts and expenditures to income or principal,
subject to due regard for the interests of income beneficiaries and remaindermen. FLA STAT.
§ 738.02 (1991).
105. See Magaram & Abraham, supra note 70, at 269.
106. Pub. L. No. 101-2-39, § 7815(d)(10), 103 Stat. 2416.
107. I.R.C. § 2056A(b)(3)(B). The hardship exemption will not apply where the decedent
has more than one QI)T unless the decedent's executor designates a U.S. citizen or domestic
corporation who is responsiable for filing all QDT returns, pays the tax, and meets the requirements of any relevant regulations issued by the Treasury I.R.C. § 2056A(b)(2)(C).
108. The authority for issuance of the regulations is I.R.C. § 2056A(e).
109. Treasury Reg. § 1.401(k)-1(d)(2) (1992) may provide ideas for the Treasury when
drafting the hardship definition. Rodney C. Koenig & Judith Williams, Marital Deduction Loss
,for Noncitizens Provides Lifeb Insurance Opportunities, J. AM. Soc'Y OF CLU & CHFC, May
1!9), at 66, 67. The above regulation comes from the deferred compensation area of the Code,
and defines hardship as an "immediate and heavy financial need." The regulation also sets forth
several circumstances in which this definition is considered to have been met.
110. See Leimberg & Kurlowicz, supra note 95, at 45.
Ill. 1.R.C. § 2056A(h)(1)(A), (b)(3)(A)-(B). If a QDT tax on a distribution prior to the
death 'Ifthe surviving spouse is paid from the QDT, § 2056A(b)(I 1) treats payment of the tax
as an additional distribution subject to tax.
112. I.R.(. § 20)56A(h)(I)(I).
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QDT fails to maintain QDT status, the estate tax will apply as if the
surviving spouse had died on the date the QDT requirements were
3
no longer met."1

The estate tax is calculated first on the decedent's estate and
increased by all current and past distributions. Then, from this tax
is deducted the tax due had the estate included all earlier distributions
from the QDT. 114 This computation does not tax the QDT distribution
twice, but does ensure that the tax will be at the highest marginal
rate for the decedent's estate as grossed up by the QDT distribution."15

If the first spouse to die is wealthy, the marginal tax rate will be
6
correspondingly high.11
I.

Unified Credit Does Not Apply

Resident non-United States citizens are allowed a unified credit of
$192,800 against the estate tax, which is the equivalent of the first
$600,000 in the estate not being subject to estate tax."1 7 Nonresident
non-United States citizens are permitted a unified credit of only
$13,000, which translates into an exemption equivalent to $60,000. 118
The unified credit of the surviving spouse is not applicable to the QDT
tax because a distribution from the QDT is, essentially, a tax on the
first decedent spouse's estate.11 9 The unified credit of the surviving
spouse can only apply to testamentary or inter vivos distributions
relating to the surviving spouse's own assets. For example, if a resident non-United States citizen surviving spouse's estate were valued
at $250,000 and the amount left in the QDT at the surviving spouse's
death were $700,000, the unified credit exception equivalent of
$600,000 would reduce the $250,000 to zero. The remaining $350,000
of credit,'- however, could not reduce the $700,000 QDT amount.
Therefore, $350,000 of the $600,000 credit exemption equivalent would
be unusable.

113. I.R.C. § 2056A(b)(4).
114. I.R.C. § 2056A(b)(2)(A).
115. I.R.C. § 2056A(b)(2)(A)(i)(I) (assuming no prior QDT distributions).
116. If the surviving spouse is wealthier and dies domiciled in the U.S., the net effect will
be a tax on the QDT entering the surviving spouse's gross estate at the high marginal rate
applicable to that estate. See Leimberg & Kurlowicz, supra note 95, at 44.
117. I.R.C. § 2010. A unified credit of $192,800 also applies to gifts. I.R.C. § 2505: see
supra note 4.
118. I.R.C. § 2102(c)(1).
119. See Leimberg & Kurlowicz, stipra note 82, at 61.
120. The remaining credit is based on the assumption that no taxable gifts were made
earlier by the surviving spouse.
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J. Tax Credits and Other Adjustments
QDTs are allowed certain benefits which help lessen the tax bite.
For example, the estate of the non-United States citizen surviving
spouse can use the state death tax credit,' 21 the foreign death tax
1
credit, 12 alternate valuation,' valuation of qualified real property,
extension of time for payment of estate tax when the estate consists
of an interest in a closely held business,125 extension of time to pay
estate tax 26 and section 303,127 as well as the charitable and marital
deductions mentioned earlier.

121. I.R.C. §§ 2056A(b)(10)(A), 2011. Section 2011 applies to resident non-U.S. citizens.
The credit for nonresident non-U.S. citizens is limited to the amount actually paid to any state,
but not in excess of the amount which bears the same ratio to the § 2011(b) credit as the
property value upon which state death taxes were paid bears to the total value of the estate
as defined in I.R.C. § 2103.
122. I.R.C. § 2014. Section 2014 was added to the text of I.R.C. § 2056A(b)(10)(A) by
Revenue Reconciliation Act of 1990, Pub. L. No. 101-508, § 11702(g)(4), 104 Stat. 1388-400,
1388-516 (1990).
The credit applies only to resident non-U.S. citizens. Treas. Reg. § 20.2014-1(a)(1). The
credit is allowed for foreign estate, inheritance, legacy or succession taxes actually paid to a
foreign country. A limitation on the credit exists in proportion the value of the estate assets
in the foreign country bears to the value of the worldwide gross estate. I.R.C. § 2014(b).
Although a limited foreign tax credit is available to resident non-U. S. citizens, the availability
of a credit in the non-U.S. citizen's home country may not always exist. Canada, for example,
eliminated its estate tax in 1971 and put in its place a "deemed disposition" tax at death. U.S.
federal estate tax is not creditable against the deemed disposition tax. There is no estate and
gift tax treaty between the U.S. and Canada which might address the Canadian foreign tax
credit problem. See Nathan Boidman, Cross-Border Commentary, 2 TAX NOTES INT'L (TAX
ANALYSTS) 578, 578-79 (1990).
123. I.R.C. §§ 2056A(b)(10)(A), 2032.
124. I.R.C. §§ 2056A(b)(10)(A), 2032A. Section 2032A(a)(1)(A) explicitly limits its application
to U.S. citizens or U.S. residents.
125. I.R.C. §§ 2056A(b)(10)(A), 6166. Only U.S. citizens and residents may benefit. I.R.C.
§ 6166(a)(1).
126. I.R.C. §§ 2056A(b)(10)(A), 6161(a)(2). Both resident and nonresident non-U.S. citizen
surviving spouses are eligible to make extension requests.
127. I.R.C. §§ 2056A(b)(10)(A), 303. Section 303 in general provides that a distribution in
redemption of stock of a corporation to pay death taxes will be treated as a sale of stock rather
than as a dividend. The stock will receive a date-of-death step-up in basis pursuant to I.R.C.
§ 1014(a). The amount realized will usually be the same as the stepped-up basis, resulting in
zero taxable gain. An important limitation, however, is that the corporate stock included in the
gross estate must exceed 35% of the excess of the gross estate over estate administrative
expenses and losses. See BORIS I. BITrKER & JAMES S. EUSTICE, FEDERAL INCOME TAXATION OF CORPORATIONS AND SHAREHOLDERS 9.11 (5th ed. 1987). Section 303 applies to
nonresident as well as resident non-U.S. citizens. Treas. Reg. § 1.303-2(b); see Rosenberg, supra
note 71, at 6.59.
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Generally, in a situation where the surviving spouse dies within
ten years of the first spouse, the tax on the surviving spouse's estate
is credited with a portion, depending on the interval between the two
deaths, of the estate tax paid on the first spouse's estate.'1 Congress
also allows the prior transfer credit to be used by resident or nonresident non-United States citizen surviving spouses. 1- There is no time
limitation on the availability of the credit. 130 If the non-United States
citizen surviving spouse died fifteen or twenty years after the first
spouse, the tax paid on the first decedent spouse's estate could. still
be applied as a credit against the United States federal estate tax
imposed on the surviving spouse's estate. 3 1
As the following two examples demonstrate, however, the prior
transfer credit can have a different impact depending on the relative
wealth of the spouses. For example, a United States citizen spouse
individually owns $1,250,000 in assets. 132 The other spouse, a nonUnited States citizen, has $4,000,000 in individually-owned assets. The
United States citizen spouse leaves $600,000 in a credit shelter trust
and $625,000 in a QDT. When the United States citizen spouse dies,
there is no estate tax due. The United States citizen spouse's unified
credit exemption equivalent of $600,000 shelters the $600,000 in the
credit shelter trust, and there is no immediate tax on the $625,000 in
the QDT. The non-United States citizen surviving spouse dies one
year later, and the value of the QDT corpus has remained constant.
The QDT tax owing on the $625,000 is based on the rate applicable
if the United States citizen's estate had been taxed on $1,250,000 of
assets. The applicable rate would be 43%, 133 so the tax amounts to
$268,750. The non-United States citizen spouse, though, has died with
estate assets of $4,625,000, which makes applicable a marginal estate
tax rate of 55%. 34 The tax on the QDT property would be $343,750.

128. I.R.C. § 2013. Where one spouse predeceases the other by more than two years, the
statute provides for a 20% decrease in the credit every two years. The credit is reduced to
zero after 10 years. Section 2013 also makes a special provision for a credit where one spouse
dies within two years after (not before) the other.
129. I.R.C. § 2056(d)(3). TAMRA allowed the credit only to resident non-U.S. citizens, not
nonresident non-U.S. citizens. The statute was broadened by subsequent legislation to include
both groups. Pub. L. No. 101-239, § 7815(d)(6)(A)-(B), 103 Stat. 2415.
130. I.R.C. § 2056(d)(3)(flush language).
131. See Leimberg & Kurlowicz, supra note 82, at 61.
132. This example is based on the examples given in Leimberg & Kurlowicz, supra note
82, at 49, n.4; see also Bernard L. Karr, New Planning Required for Surviving Spouses Who
Are Not U.S. Citizens, 70 J. TAX'N 140, 142 (1989).
133. I.R.C. § 2001(c)(1).
134. Id.
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As a result, the prior transfer credit of $268,750 only partially cancels
out the tax of $343,750, leaving an additional $75,000 to be paid by
the surviving spouse's estate.
The second example reverses the financial positions of the two
spouses. 1' The United States citizen spouse is wealthier, with
$4,000,000 in individually-owned assets. The non-United States citizen
spouse owns individually $1,250,000 in assets. The QDT contains
$625,500. The United States citizen dies first, followed by the nonUnited States citizen spouse one year later. If the value of the QDT
property has remained unchanged, the estate tax on the QDT would
be $343,750. The $343,750 acts as a prior transfer credit which eliminates the $268,750 tax.
V.

VARIOUS ESTATE PLANNING CONSIDERATIONS

A.

Gifts Between Spouses

While the focus of this article is on the QDT, the gift tax changes
made by TAMRA should not be ignored. The estate tax and gift tax
constitute two separate parts 136 of the IRC, yet the close interaction
between the two necessitates consideration of both.
Before 1989, a nonresident non-United States citizen spouse was
not allowed a marital deduction for gifts made to a nonresident nonUnited States citizen spouse. 3 7 A United States citizen or resident
non-United States citizen spouse, however, was allowed the deduction
for gifts made to the other spouse regardless of residency or citizenship. - Legislation in 1989 extended the marital deduction to any donor
spouse whether United States citizen or non-United States citizen,
resident or nonresident.19 The donee spouse, though, must be a United
States citizen or the marital deduction is unavailable.140 Despite these

135. See supra note 124.
136. Estate Tax, I.R.C. ch. 11, §§ 2001-209; Gift Tax, I.R.C. ch. 12, §§ 2501-24. The estate
planner also must take into consideration the income taxation of trusts and estates, I.R.C. ch.
1, subch. J, §§ 641-92, and the generation-skipping tax, I.R.C. ch. 13, §§ 2601-663.
137. I.R.C. § 2523(a)(pre-1989). The gift tax generally does not apply to transfers of intangible property by nonresident non-U.S. citizens. I.R.C. § 2501(a)(2); see infra note 157. Nonresident non-U.S. citizens are subject to gift tax only if the property transferred is situated in the
U.S. I.R.C. § 2511(a). Shares of stock of a domestic corporation, and debt obligations of a U.S.
person, the U.S. government, a state, or any political subdivision thereof, or the District of
Columbia, are considered situated in the U.S. and are therefore subject to gift tax. I.R.C. §
2511(b).
138. Id.
139. I.R.C. § 2523(a); Pub. L. No. 101-239, § 7815(d)(2), 103 Stat. 2415.
140. I.R.C. §§ 2523(i)(1). There is no limitation on what nonresident/resident non-U.S.
citizens can give to U.S. spouses.
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restrictions, the nonresident non-United States citizen donee spouse
does have significant relief because such spouse can receive $100,000
per year free of gift tax.' 4' With proper planning, large amounts can
be transferred between spouses over the course of years. Spousal
gift-giving can be an alternative to use of a QDT.
B.

Domicile

In estate planning where a non-United States citizen spouse is
involved, a preliminary question is whether such spouse resides or is
domiciled in the United States for estate and gift tax purposes. Being
a resident for income tax purposes typically involves meeting an objective test which is based on the number of days spent in the United
States. 1 2 The IRC gives a detailed definition of resident for application
to income tax issues, but is silent with regard to a definition for estate
and gift tax application. A definitional mosaic can be pieced together
by reference to case law and applicable tax treaties.
Case law indicates that there must be physical presence in the
United States and intent to make the United States home fixed and
permanent. 14 3 Residence or domicile for estate and gift tax purposes
involves a heavily factual inquiry into a variety of economic, social,
and personal ties to the United States.'14 A non-United States citizen
does not have to be admitted to the United States as a permanent
resident in order to have a United States domicile.141
Estate and gift tax treaties to which the United States is a party
do not deal with the issue of domicile in a uniform manner. Some

141. I.R.C. § 2523(i)(last sentence)(as amended by Pub. L. No. 101-508, § 11702(g)(i), 104
Stat. 1388-516). A post-TAMRA amendment to § 2523(a) allows the marital deduction for a
non-U.S. citizen spouse where rights are acquired through a joint and survivor annuity. Gift
tax treatment of joint and survivor annuities is addressed in § 2523(f)(6).
142. I.R.C. § 7701(b). A permanent resident with a "green card" is automatically considered
a resident, and a non-U.S. citizen meeting a formula-based "substantial presence" test is also
a resident for income tax purposes.
143. Commissioner v. Christina de Bourbon Patino, 186 F.2d 962 (4th Cir.), affg 13 T.C.
816 (1950).
144. See Estate of Edouard H. Paquette v. Commissioner, 46 T.C.M. (CCH) 1400 (1983);
Estate of Jan Willem Nienhuys v. Commissioner, 17 T.C. 1149 (1952); Estate of Anthony H.G.
Fokker v. Commissioner, 10 T.C. 1225 (1948).
145. Rev. Rul. 80-209, 1980-2 C.B. 248 (illegal non-U.S. citizen who had lived with his
family in the U.S. for 19 years considered domiciled in the U.S.); see Rosenberg, supra note
71, at 6.6-.9. Non-U. S. citizens with temporary visas normally cannot be deemed to have acquired
domicile because almost all temporary visa categories require the non-U.S. citizen to demonstrate
intent to return to the home country upon expiration of the visa (and any extensions).
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treaties either have no provision concerning domicile or leave determi*nation of domicile to local law.146 As a result, an estate might be
subject to double taxation on certain assets. Other treaties, including
those with France, Germany, and the United Kingdom, contain language which seeks to avoid overlapping jurisdiction with respect to

domicile. 147
The QDT must be used to preserve the marital deduction when a
non-United States citizen surviving spouse is involved. The domicile
of the non-United States citizen spouse is not relevant. Nevertheless,
the inquiry into domicile is an important part of estate planning for
such an individual. If a surviving non-United States citizen spouse is
debating whether or not to remain in the United States, the elements
of domicile, as well as its tax ramifications, must be understood. Similar inquiries should be made by a non-United States citizen spouse
before coming to the United States.
C.

United States Citizenship

Whether or not a non-United States citizen spouse is domiciled in
the United States, the QDT usually must be used in order to take
advantage of the marital deduction. The clearest path to the marital
deduction, though, is by acquiring United States citizenship. If the
surviving spouse becomes a United States citizen before the due date
of the first spouse's estate tax return, then the marital deduction will
be allowed. 1 As a practical matter, if the non-United States citizen
spouse is not close to acquiring citizenship by the time of the first
spouse's death, completing the naturalization process within the nine
months allowed for the filing of the estate tax return may be difficult.149

146. Such treaties are with Australia, Finland, Greece, Ireland, Italy, Japan, Norway,
South Africa, and Switzerland.
147. Other countries are Austria, Denmark, Netherlands, and Sweden. An example of such
a provision is article 4(2) of the U.S.-Germany Estate and Gift Tax Treaty, which states that
if an individual has a residence in both countries, the following tie-breaking rules apply in
descending order: a) domicile is where the individual has a permanent home. If a permanent
home does not exist, then domicile is where the individual has the closer personal and economic
ties; b) if a determination cannot be made where the "center of vital interests" is, then domicile
is the habitual abode; c) if no habitual abode exists, then citizenship is the determining factor;
d) if the individual is a dual citizen or a citizen of neither country, the competent authorities
(i.e., the U.S. Treasury and the German Finance Ministry) shall agree on a solution. U.S.-Germany Estate and Gift Tax Treaty, supra note 23, art. 4(2).
148. I.R.C. § 2056(d)(4)(A). Also, the spouse must have been a U.S. resident at all times
after the decedent spouse's death and before becoming a U.S. citizen. I.R.C. § 2056(d)(4)(B).
149. Simply applying for citizenship does not meet the statutory requirement under I.R.C.
§ 2056(d)(4). See Priv. Ltr. Rul. 90-21-037 (Feb. 23, 1990).
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The processing time for the naturalization petition'5° itself can take
six to twelve months and then there can be an additional wait of
several months before the oath of citizenship is administered.15
If the surviving spouse is a permanent resident of the United
States at the death of the first spouse, and later becomes a United
States citizen, a special rule exists modifying the impact of the QDT
requirements. 52 Upon the spouse acquiring citizenship, the estate tax
imposed by I.R.C. § 2056A(b)(2) becomes inapplicable if no tax was
imposed with respect to any distribution prior to obtaining citizenship. 5 The tax also will not apply if the spouse elects to treat as a
taxable gift any distribution from the QDT which already has been
taxed. 1
D.

Situs of Assets

When an estate or gift tax is imposed, a determination must be
made as to which assets are taxable. Under I.R.C. § 2031, estates of
United States citizens and of resident non-United States citizens must
include the date of death value of all property, tangible or intangible,
wherever situated. The estate tax on a United States citizen or resident non-United States citizen applies to assets held worldwide.,- The
gross estate of a nonresident non-United States citizen consists of that
part of the worldwide assets which at the time of death is situated in

150. INS Form N-400. Also, one of the prerequisites for filing the N-400 is that the spouse
be a permanent resident (for immigration purposes) of the U.S. for at least five years. See 8
U.S.C. § 1427 (1988) for all requirements. The period is reduced to three years if the spouse
is married during that time to a U.S. citizen. 8 U.S.C. § 1430(a).
151. The Immigration and Naturalization Service (INS) now has the power to carry out
administrative naturalization on an expedited basis. See The Miscellaneous Technical Immigration
and Naturalization Amendments (MTINA) of 1991, Pub. L. No. 102-232, 1991 H.R. 3049, 105
Stat. 1733, amending the Immigration and Nationality Act. The expedited procedure is available
at the discretion of the INS upon a demonstration of sufficient cause. Poor health of the petitioner
should be considered sufficient cause, even if the primary purpose for obtaining citizenship is
to qualify for the unlimited martial deduction.
152. I.R.C. § 2056A(b)(12)(A).
153. I.R.C. § 2056A(b)(12)(B).
154. I.R.C. § 2056A(b)(12)(C). Any prior taxed distribution would be treated as a taxable
gift. Any portion of the decedent's estate tax credit under I.R.C. § 2010 which reduces the tax
on distributions from the QDT will be considered as a gift tax credit under I.R.C. § 2505 with
respect to taxable gifts made by the surviving spouse in the year in which such spouse becomes
a U.S. citizen, or in any later year. See STEPHENS ET AL., supra note 77, 5.08, at 5-138.
155. I.R.C. § 2001.
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the United States.s Case law and relevant treaties5 need to be
examined in order to determine the situs of an asset.'8
The situs of real property clearly is. in the country in which such
property is located.' 5 9 Tangible personal property located in the United
States is United States situs property.160 Shares of stock of a United
States corporation have a United States situs no matter where the
share certificates are physically kept.'16 Debt obligations of a United
States person, 16 2 the United States government or any political subdivi1
sion in the United States is considered to be United States-sited. 6
A partnership interest in a partnership holding United States situs
property or engaged in a United States trade or business probably
has a United States situs.1- The life insurance proceeds on the life of
a nonresident non-United States citizen are not considered a United
States situs asset. 165 As with life insurance, the estate of a nonresident
non-United States citizen does not include United States bank, savings
and loan or insurance deposits. 16

156. I.R.C. § 2103.
157. Estate tax treaties can modify situs rules. Treas. Reg. § 20.2104-1(c).
158. The situs rules for the estate tax are in most cases also applicable to the gift tax. An
important difference is that the gift tax does not apply (except with regard to certain expatriates)
to transfers of intangible property by a nonresident non-U.S. citizen. I.R.C. § 2501(a)(2),(3);
Treas. Reg. § 25.2511-3(b)(4); see also Rosenberg, supra note 71, at 6.59-.60.
159. The Internal Revenue Code does not give U.S. real estate a U.S. situs, but U.S. real
property of a nonresident non-U.S. citizen is given a U.S. situs pursuant to Treas. Reg. §
20.2104-1(a)(1).
With reference to the U.S.-Germany Estate and Gift Tax Treaty, article 5 of this treaty
provides that immovable property is taxable in the country in which it is located. This approach
is standard. See TREASURY DEPARTMENT MODEL ESTATE AND GIFT TAX TREATY, supra
note 54, art. 5.
160. Treas. Reg. § 20.2104-1(a)(2). However, jewelry and personal effects of a nonresident
non-U.S. citizen travelling through the U.S. at time of death would not be U.S. situs property.
Delaney v. Murchie, 177 F.2d 444 (1st Cir. 1949); see Rosenberg, supra note 71, at 6.25.
161. I.R.C. § 2104(a); Treas. Reg. § 20.2104-1(a)(5).
162. A U.S. "person" with respect to these debt obligations is defined as a U.S. citizen or
resident individual, a domestic partnership or corporation, or any non-foreign estate or trust.
I.R.C. § 7701(a)(30); Treas. Reg. § 20.2104-1(a)(7)(i).
163. I.R.C. § 2104(c).
164. The Code and Regulations do not deal with this point, but such an asset would likely
be considered to have a U.S. "flavor." Rosenberg, supra note 71, at 6.25-.26. Article 8 of the
U.S.-Germany Estate and Gift Tax Treaty indicates that an interest in a partnership which
owns immovable property in the U.S. shall be taxed by the U.S. if the partnership interest
forms part of the estate or gift of a person domiciled in Germany.
165. I.R.C. § 2105(a).
166. I.R.C. § 2106(b). Deposits with a foreign branch of a domestic bank also are not
included.
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If the spouse who is expected to pass away first is either a United
States citizen or a resident non-United States citizen and the surviving
spouse is a non-United States citizen, the QDT could be funded with
foreign and United States situs assets. 67 The estates of the United
States citizen and the resident non-United States citizen must pay an
estate tax on worldwide assets, so in many situations the incentive
to use just United States situs assets is reduced. The nonresident
non-United States citizen grantor spouse, though, would normally only
use United States situs assets to fund a QDT.
E.

Life Insurance

Survivorship life insurance policies, which pay on the death of the
surviving spouse, may be an appropriate way of dealing with the loss
of the unlimited marital deduction.l- The survivorship policy proceeds
can be used to alleviate the estate tax burden at the time of the second
death.
Another planning method would be for the non-United States citizen spouse who expects to be the survivor to buy an insurance policy
on the other, wealthier spouse's life. Upon that spouse's death, the
survivor could use the proceeds as a nest egg or to pay estate taxes.
No QDT would be established. The surviving spouse could leave the
United States, cease being a United States resident/domiciliary and
not be concerned about paying a QDT tax. 169 The wealthier spouse

167. In Priv. Ltr. Rul. 90-32-014 (May 11, 1990), the Treasury Department stated that the
funding of a testamentary trust by a resident non-U.S. citizen husband with foreign corporate
stock would not disqualify the trust as a QDT. After the husband dies, the income from the
QDT would be paid to the non-U.S. citizen surviving wife, as well as portions of trust corpus
which the trustee deemed necessary for her health and maintenance. Upon her death, the QDT
would be included in her gross estate, and estate taxes paid. The QDT principal would then be
added to a Family Trust created under the husband's will for the benefit of his children.
168. If the insurance policy were owned by the (wealthier) U.S. citizen spouse, or jointly
owned by the spouses, the policy could be assigned to the QDT prior to the death of the U.S.
citizen (assuming he/she is the first to die) to prevent the proceeds from becoming a part of
the taxable estate. However, once the policy is assigned, it is locked into the QDT rules
structure. Therefore, a resident non-U.S. citizen spouse who is expected to survive should be
named as the sole owner of the policy. See Leimberg & Kurlowicz, supra note 95, at 46-47.
169. The surviving spouse who remains in the U.S. would also be better off using life
insurance than a QDT, because the surviving spouse's marginal rate would be lower (assuming
this spouse was less wealthy than the first decedent spouse) and the unified credit could be
used. Another approach would be to have an irrevocable life insurance trust own the policy,
thereby avoiding an estate tax on the estates of both spouses. This method should be considered
if the estate planning goal is to preserve wealth to be transferred to children on the death of
the surviving spouse. See Leimberg & Kurlowicz, supra note 95, at 46-47.
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could supply the non-United States citizen spouse with the funds for
paying the insurance premiums; the annual $100,000 limitation on gifts
to non-United States citizen spouses1 70 allows a significant amount of
171
wealth to be transferred for premium payment purposes.
VI.

CONCLUSION

The QDT, if properly structured, can be a useful tool, especially
when one spouse wants to ensure that the other spouse will receive
steady lifetime income and is not so concerned about the tax impact
after the surviving spouse's death. The QDT also may be used to
72
avoid a liquidity problem in paying estate taxes on the first estate. 1
The QDT provides tax deferral. Since tax deferral means tax savings, this device must be considered as an option when estate planning
is undertaken for a couple where one or both are non-United States
citizens. Yet to obtain the benefits of the unlimited marital deduction,
an estate tax must eventually be paid 173 that will in many cases be
at a higher rate than if the surviving spouse had been a United States
citizen. Furthermore, the QDT in most cases would prevent the trust
corpus from being consumed without payment of tax, whereas trusts
for citizens can be structured so that a tax falls only on what remains
at the surviving spouse's death. It is possible to work around the QDT
to some extent by using methods such as planned interspousal giving,
life insurance, irrevocable life insurance trusts and charitable remainder trusts. The most effective solution, however, usually is for the
spouse to become a United States citizen.

170. See supra note 141.
171. See Koenig & Williams, supra note 109, at 69. It is important that the funds used for
purchasing the policy belong to the surviving spouse. If the U.S. citizen spouse purchased the
policy with his funds but named the non-U.S. citizen (potential) surviving spouse as owner,
then on the death of the citizen spouse, all of the insurance proceeds would be included in the
U.S. citizen spouse's estate. The inclusion would be due to the citizen spouse having furnished
the consideration for the policy. I.R.C. § 2056(d)(1)(B). The rule with respect to property jointly
owned by spouses who are both U.S. citizens is that one-half of the value of such property is
included in the decedent spouse's estate, regardless of how much consideration was furnished
by either or both spouses. I.R.C. § 2040(b). TAMRA disallowed this rule with respect to
non-U.S. citizen spouses. If the husband and wife were living in a community property state,
however, jointly held property is automatically considered to be owned one-half by each spouse.
Citizenship in such cases would not affect the result. See Leimberg & Kurlowicz, supra note
95, at 47.
172. See Ziegler, supra note 90, at 38-41.
173. A charitable remainder trust could avoid tax upon the death of the second spouse.
See Leimberg & Kurlowicz, supra note 95, at 48. If the surviving spouse were to marry a U.S.
citizen, the surviving spouse could use the unlimited marital deduction without the need for a
QDT, and delay the estate tax further.
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The debate between the German Finance Ministry and the United
States Treasury over discrimination against German nationals
domiciled in the United States will probably be resolved by means of
a protocol to the United States-Germany Estate and Gift Tax Treaty
by which some additional estate tax credits will be allowed. The Treasury appears to be correct in its position, but the technical distinctions
drawn to refute the discriminiation charge still do not change the fact
that foreign surviving spouses are put in a worse position than United
States surviving spouses.
The policy reason for the QDT is to ensure that the benefits of
the marital deduction result in tax deferral, not tax exemption. The
image portrayed is that of a non-United States citizen spouse packing
up upon the death of the wealthy United States spouse and returning
to the native land after having received the United States spouse's
estate tax-free as a result of the unlimited marital deduction. In reality,
however, there are estate planning methods by which United States
citizen surviving spouses can have the marital deduction and only be
taxed on what remains in a trust established for the surviving spouse's
benefit. TAMRA and the QDT have closed for non-United States
citizen spouses many of the alternatives which are available to United
States citizens. Regardless of how the tax treaties may be interpreted,
the treatment is not equal for United States citizens and non-United
States citizens. The QDT does not need to be repealed, but modifications are needed to restore a better approximation of balanced estate
tax treatment of United States citizen and non-United States citizen
spouses.
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